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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Language  Affairs 

45  CFR  Part  122b 

Transition  Program  for  Refugee 
Children 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  The  Secretary  of  Education 
proposes  regulations  to  implement  the 
Transition  Program  for  Refugee  Children 
under  the  authority  of  the  Refugee  Act 
of  1980  (Pub.  L.  96-212).  This  program 
provides  assistance  to  meet  the  special 
educational  needs  of  refugee  children 
and  to  enhance  their  transition  into 
American  society. 

OATES:  Comments  on  these  proposed 
regulations  must  be  received  on  or 
before  October  27, 1980. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  Josue  Gonzalez,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  421  Reporters  Building, 
Washington,  D.C.,  20202.  Telephone:, 

(202)  245-2600. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  addition  to  providing  services  to 
help  refugee  children  make  the  * 
transition  into  American  society  through 
formal  schooling  in  the  United  States, 
this  program  is  designed  to  provide 
more  uniform  Federal  assistance  for 
educational  services  for  all  refugees 
entering  this  country.  To  help  achieve 
this  goal,  Congress  has  recently  enacted 
the  Refugee  Act  of  1980  to  provide 
transitional  assistance  to  refugees  in  the 
United  States  and  uniform  provisions  for 
the  effective  resettlement  and 
absorption  of  those  refugees  who  are 
admitted.  (Section  101  of  the 
Immigration  and  Nationality  Act  as 
amended  by  the  Refugee  Act  of  1980). 

From  preliminary  discussions  with 
school  personnel,  it  seems  that  local 
educational  agencies  (LEAs)  with  large 
concentrations  of  eligible  refugee 
children  prefer  to  apply  directly  to  the 
Federal  Government  for  assistance. 
Representatives  of  these  LEAs  comment 
that  direct  grants  are  preferable  because 
the  funds  are  distributed  faster  and  the 
program  operates  more  efficiently 
because  they  do  no  have  to  work 
through  an  intermediary,  the  State 
educational  agency  (SEA). 
Representatives  of  these  LEAs  have  also 
suggested  that  if  direct  grants  were 
awarded  to  LEAs  with  concentration  of 
eligible  children,  the  SEA  could  better 


focus  its  efforts  on  meeting  the  needs  in 
the  rest  of  the  State.  LEAs  with  large 
concentrations  of  eligible  children  have 
complained  that  they  receive  the  same 
level  of  attention  and  technical 
assistance  as  an  LEA  with  very  few 
children.  They  believes  that  direct 
grants  will  help  correct  the  perceived 
imbalance. 

On  the  other  hand,  representatives 
from  SEAs  believe  that  they  are,  and 
must  continue  to  be,  central  actors  in  the 
Federal-State-local  partnership.  They 
believe  that  the  needs  of  all  eligible 
children  in  the  State  should  be 
considered  equally  and  that  a 
centralized  administration  structure 
ensures  this  consideration.  In  addition, 
SEA  representatives  believe  that  the 
SEA  can  monitor  and  enforce  the 
provisions  of  law  and  this  program  more 
efficiently  and  economically  than  the 
Federal  Government.  They  comment 
that  more  efficient  and  economic 
program  operation  could  direct  more 
dollars  and  services  to  benefit  refugee 
children. 

In  an  effort  to  meet  most  effectively 
the  requirements  of  the  Act  and  the 
needs  of  both  SEAs  and  LEAs,  two 
types  of  State-administered  formula 
grant  projects  are  proposed: 

(1)  Under  the  State-administered 
subgrant  project,  SEAs  award  subgrants 
to  LEAs  with  high  concentrations  or 
proportions  of  eligible  children.  The 
amount  of  each  LEA  subgrant  is 
determined  by  applying  the  same 
weighting  formula  used  to  determine  the 
amount  of  the  total  State  grant.  The 
Secretary  invites  comments  on  whether 
the  LEAs  should  be  required  to  develop 
comprehensive  applications  and 
compete  for  subgrants  according  to  the 
provisions  in  §  122b.31.  Under  these 
provisions  the  amount  of  funds  would 
be  determined  according  to  the  per 
capita  formula  in  §  122b.33  and 
increased  or  decreased  according  to  the 
quality  of  the  plan  to  serve  refugee 
children. 

(2)  Under  a  State-administered  direct 
services  project,  SEAs  compete  for 
funds  to  serve  those  eligible  children 
who  are  not  enrolled  in  an  LEA 
receiving  a  State-administered  formula 
subgrant.  SEAs  may  arrange  for,  or 
provide  direct  services  to  these  children. 
The  Secretary  particularly  invites 
comments  on  whether  IEAs  that  do  not 
enroll  sufficient  numbers  of  refugee 
children  to  meet  the  eligibility  criteria 
established  for  State-administered 
subgrants  should  be  eligible  to  receive  a 
subgrant  under  a  direct  services  project. 

The  amount  of  funds  for  each  type  of 
State-administered  program  will  depend 
on  the  number  of  children  in  each  of  the 
two  categories  above.  For  example,  if  80 


percent  of  the  children  are  enrolled  in 
LEAs  that  receive  subgrants,  then  80 
percent  of  the  funds  will  be  obligated 
through  the  State-administered  subgrant 
program.  The  remaining  20  percent  will 
assist  State-administered  direct  services 
projects. 

Section  412(d)(1)  of  the  Act  requires 
that  funds  must  be  used  to  provide 
“special  educational  services  to  refugee 
children  in  elementary  and  secondary 
schools  where  a  demonstrated  need  has 
been  shown.”  Experience  with  refugee 
children  indicates  that:  (1)  the  lack  of 
proficiency  with  the  English  language  is 
the  greatest  barrier  to  a  successful 
transition  to  school:  (2)  their  special 
educational  needs  lessen  over  time;  (3) 
older  children  (in  secondary  schools) 
seem  to  require  longer,  more  intensive 
training  to  become  proficient  in  English 
than  younger  children  (in  elementary 
schools):  and  (4)  schools  with 
concentrations  of  refugee  children  have 
greater  needs  than  schools  with  fewer 
refugee  children.  Considering  the  above 
factors,  the  Secretary  proposes  to  use  a 
weighting  formula  to  ensure  that 
assistance  is  provided  to  schools  where 
the  greatest  need  exists.  The  formula 
gives  greater  weight  (and  more  dollars) 
on  behalf  of  eligible  children  who  have 
arrived  in  this  country  more  recently 
and  who  are  enrolled  in  secondary 
schools.  The  Secretary  particularly 
invites  public  comment  on  the  formula, 
the  exact  weights,  and  whether  the 
weights  should  be  adjusted  on  an 
annual  basis  by  publishing  a  notice  in 
the  Federal  Register. 

Because  children  are  categorized 
according  to  enrollment  in  “elementary" 
or  “secondary”  grades,  the  Secretary 
wishes  to  receive  comments  on  the 
advisability  of  establishing  a  uniform 
definition  of  these  terms  for  purposes  of 
this  program  only.  The  Secretary  is 
considering  defining  “elementary"  as 
including  children  in  grades  K-6  and 
“secondary”  as  including  children  in 
grades  7-12. 

Finally,  the  Secretary  may  increase 
the  amount  of  the  formula  grant  to  LEAs 
with  a  high  proportion  (over  4  percent 
refugee  enrollment)  but  a  low  numerical 
concentration  (under  40  eligible 
children)  to  bring  the  LEA  funding  level 
up  to  a  minimum  amount  necessary  to 
effectively  provide  special  educational 
services  to  refugee  children.  It  is 
expected  that  only  small  LEAs  (those 
enrolling  1,000  or  fewer  children  in  total) 
will  fall  into  this  category. 


The  Secretary  believes  that  State  and 
local  educational  agencies  are  uniquely 
qualified  to  provide  needed  special 
educational  services  to  eligible  refugee 


Eligible  Applicants 
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children.  In  addition,  the  Secretary 
believes  the  SEAs  are  in  the  best 
position  to  ensure  that  high  quality 
programs  are  established  and 
maintained  throughout  the  State.  As  a 
result,  to  comply  with  the  provision  of 
the  Act  that  requires  grants  to  be  made 
to  those  agencies  which  the  appropriate 
administering  official  determines  best 
perform  through  the  SEA  and  to  limit 
applicant  eligibility  to  SEAs. 

Focus  on  English  Language  Instruction 

Funds  under  this  program  shall 
primarily  provide  for  special  English 
language  instruction.  The  lack  of 
proficiency  in  English  is  regarded  as  the 
greatest  barrier  to  the  successful 
transition  of  refugees  into  the 
maintstream  of  American  life.  Although 
inservice  training  and  guidance  and 
counseling  services  are  allowed  under 
these  regulations,  the  Secretary  wishes 
to  emphasize  the  importance  of  gaining 
proficiency  in  English.  As  a  result,  the 
Secretary  may  establish  limits  on  the 
proportional  amount  of  any  grant  or 
subgrant  that  may  be  used  for  purposes 
other  than  English  language  instruction. 
The  Secretary  invites  comment  on  the 
procedures  for  announcing  these  limits, 
if  anyKby  publishing  an  annual  notice  in 
the  Federal  Register. 

Discretionary  Grants  for  Development 
and  Dissemination  Projects 

The  Secretary  may  reserve  an  amount 
of  each  year’s  appropriation 
(approximately  5  percent)  for  projects  of 
national  significance  to  meet  the  special 
educational  needs  of  refugee  children. 
This  program  provides  grants  or 
contracts  for  projects  such  as  curriculum 
development,  national  or  regional 
bilingual  instructional  material  centers, 
or  evaluation.  SEAs,  LEAs,  institutions 
of  higher  education,  and  other  public  or 
private  nonprofit  organizations  may 
apply  for  these  projects.  These  proposed 
regulations  list  the  types  of  projects  the 
Secretary  may  fund  and  identify 
selection  criteria  the  Secretary  uses  to 
review  applications.  The  Secretary 
invites  comments  on  both  types  of 
projects  by  publishing  an  annual  notice 
in  the  Federal  Register. 

Serving  Eligible  Children  in  Private 
Schools 

These  proposed  regulations  require 
that  eligible  children  enrolled  in 
nonprofit  private  schools  be  given  the 
opportunity  to  receive  appropriate 
services. 

Serving  Cuban  and  Haitian  Immigrant 
Children 

The  Secretary  of  Education  invites 
comments  on  the  advisability  of 


administering  a  program  of  educational 
services  for  Cuban  and  Haitian 
immigrant  children  that  would  be 
identical  to  the  Transition  Program  for 
Refugee  Children.  Many  Cuban  and 
Haitian  children  who  entered  the  United 
States  during  the  spring  and  summer  of 
1980  are  not  considered  refugees. 
Therefore,  they  are  not  eligible  for 
services  under  the  Transition  Program. 
However,  the  Secretary  may  provide  a 
separate  program  of  identical  services 
(under  the  Secretary’s  Discretionary 
Authority,  Section  303  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L.  95-561}  by  changing 
the  definition  of  “eligible  child”  to 
include  these  Cuban  and  Haitian 
immigrant  children. 

The  reporting  requirements  contained 
in  these  proposed  rules  are  subject  to 
clearance  by  the  OMB  under  the  Federal 
Reports  Act  of  1942.  The  Department 
intends  to  submit  these  reporting 
requirements  to  the  Director  of  the 
Office  Management  and  Budget  for 
clearance.  The  Department  will  inform 
affected  educational  agencies  when 
OMB  has  cleared  the  requirements.  The 
requirements  shall  not  be  effective  until 
this  clearance  has  been  received. 

Invitation  To  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
on  these  proposed  regulations.  Written 
comments  must  be  sent  to  Dr.  Josue 
Gonzalez,  400  Maryland  Avenue,  S.W. 
(Room  421  Reporters  Building), 
Washington,  D.C.  20202.  Telephone  (202) 
245-2600.  All  comments  received  on  or 
before  45  days  after  publication  of  these 
proposed  regulations  will  be  considered. 

Comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
421  Reporters  Building,  S.W., 
Washington,  D.C.,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  on  Federal 
holidays. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  section  of  the  proposed 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number — not  assigned  yet) 

Dated:  August  7, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 


Dated:  September  5, 1980. 

Nathan ).  Stark, 

Acting  Secretary  of  Health  and  Human 
Services. 

The  Secretary  adds  a  new  Part  122b  to 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1 22b — TRANSITION  PROGRAM 
FOR  REFUGEE  CHILDREN 

Subpart  A— General 

Sec. 

122b.l  What  is  the  transition  program  for 
refugee  children? 

122b.2  Who  is  eligible  to  apply  for  financial 
assistance? 

122b.3  What  regulations  apply  to  this 
program? 

122b.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kind  of  Projects  Are 
Assisted  Under  This  Program? 

122b.l0  What  are  the  two  types  of  State- 
administered  projects? 

122b.ll  What  is  a  development  and 
dissemination  project? 

Subpart  C— How  To  Apply  for  a  Grant  or 
Subgrant? 

122b. 20  What  are  the  application 

requirements  for  both  types  of  State- 
administered  projects? 

122b.21  What  are  the  application 
requirements  for  development  and 
dissemination  projects? 

122b.22  What  are  the  application 

requirements  for  a  subgrant  under  a 
State-administered  subgrant  project? 

Subpart  D— How  is  a  Grant  or  Subgrant 
Made? 

122b.30  How  is  a  grant  for  a  State- 

administered  subgrant  project  made? 
122b.31  How  is  a  grant  for  a  State- 
administered  direct  services  project 
made? 

122b.32  How  is  a  subgrant  under  a  State- 
administered  subgrant  project  made? 
122b.33  What  formula  will  be  used  to 
distribute  funds  under  both  types  of 
State-administered  projects? 

122b.34  What  criteria  does  the  Secretary 
use  to  select  development  and 
dissemination  projects? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

122b.40  What  are  the  restrictions  on  costs  a 
grant  or  subgrant  may  support? 

122b.41  To  what  extent  must  a  grantee  or 
subgrantee  provide  an  opportunity  for 
eligible  private  school  students  to 
participate  in  a  project? 

Authority:  The  Immigration  and  Nationality 
Act  as  amended  by  the  Refugee  Act  of  1980, 
Pub.  L.  96-212. 
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Subpart  A— General 

§  122b.1  What  is  the  transition  program 
for  refugee  children? 

The  program  provides  Federal 
financial  assistance  for  the  development 
and  implementation  of  State- 
administered  subgrant  projects,  State- 
administered  direct  service  projects,  and 
discretionary  development  and 
demonstration  projects  to  provide 
educational  services  to  meet  the  special 
educational  needs  of  eligible  refugee 
children  who  are  enrolled  in  public  and 
nonprofit  private  elementary  or 
secondary  schools. 

(Section  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended) 

§  122U.2  Who  is  eligible  to  apply  for 
financial  assistance? 

(a)  Direct  grants.  The  following  are 
eligible  to  apply  for  direct  grants: 

(1)  For  State-administered  projects, 
only  State  educational  agencies  (SEAs). 

(2)  For  development  and 
dissemination  projects,  SEAs,  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs), 
and  other  nonprofit  private  or  public 
agencies  and  organizations. 

(b) (1)  Subgrants  under  a  State- 
administered  subgrant  project.  Only  an 
LEA  or  consortium  of  LEAs  meeting 
either  of  the  requirements  in  paragraph 
(b)(l)(i)  or  (H)  of  this  section  may  apply 
to  the  State  for  subgrants  under  the 
State-administered  program: 

(1)  Concentration.  At  least  40  eligible 
children  are  enrolled  in  public  and 
private  nonprofit  schools  in  the  area 
served  by  the  LEA  or  consortium  of 
LEAs. 

(ii)  Proportion.  The  eligible  children 
enrolled  in  public  and  private  nonprofit 
elementary  and  secondary  schools  in 
the  entire  area  served  by  the  LEA  or 
consortium  of  LEAs  comprise  at  least  1 
percent  of  the  total  enrollment  in  that 
area. 

(2)  For  purposes  of  determining 
eligibility  to  apply  under  paragraphs 
(b)(l)(i)  or  (ii)  of  this  section,  an  LEA  or 
each  LEA  in  an  applicant  consortium, 
counts  the  number  of  eligible  children 
according  to  the  requirements  of 

§  122b.20(c)  of  this  part. 

(c)  Subgrants,  contracts,  or 
cooperative  arrangements  under  a 
State-administered  direct  services 
project.  Public  and  private  nonprofit 
agencies,  organizations,  and  institutions 
(including  IHEs)  are  eligible  to  apply. 

(Section  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended) 


§  122b.3  What  regulations  apply  to  this 
program? 

(a)  The  following  regulations  apply  to 
this  program: 

(1)  The  regulations  in  this  Part  122b. 

(2)  Except  as  otherwise  provided  in 
this  part  (122b),  the  provisions  of  the 
Education  Division  General 
Administrative  Regulations  (EDGAR)  45 
CFR  Part  100a  (Direct  Grant  Programs), 
Part  100b  (State-Administered 
Programs),  and  Part  100c  (Definitions). 

(b) 45  CFR  100b.l05  (Governor’s 
review  of  plan)  does  not  apply. 

(20  U.S.C.  3474(a)) 

§  122b.4  What  definitions  apply  to  this 
program? 

(a)  The  following  definitions  are 
specific  to  these  regulations: 

“Act”  means  the  Refugee  Act  of  1980 
(Pub.  L.  96-212),  as  amended. 

“Eligible  children"  means  children 
who  are — 

(1)  Admitted  into  the  United  States  as 
refugees  under  the  authority  of  the 
Immigration  and  Nationality  Act 

§  §  203(a)(7)  (repealed),  207  (repealed), 
208  [8  U.S.C.  §§  1153(a)(7)  (repealed), 
1157  (repealed),  1158);  or 

(2)  Paroled  into  the  United  States  as 
refugees  under  the  authority  of  the 
Immigration  and  Nationality  Act 

§  212(d)(5)  [8  U.S.C.  1182(5)];  or 

(3)  Allowed  to  remair  in  the  United 
States  as  refugees  because  their 
deportation  has  been  withheld  under  the 
authority  of  the  Immigration  and 
Nationality  Act  §  243(h)  [8  U.S.C. 
1253(h));  or 

(4)  Granted  asylum  in  the  United 
States  as  refugees  under  the  authority  of 
8  CFR  Part  108;  or 

(5)  Admitted  into  the  United  States 
under  the  authority  of  the  refugee  Act  of 
1980,  Pub.  L.  96-212;  and 

(6)  Who  are  within  the  age  limits  for 
which  the  applicable  State  is  required  or 
permitted  under  State  law  to  provide 
free  public  elementary  and  secondary 
school  education  for  students  in 
kindergarten  through  grade  12. 

“State”  means  any  of  the  50  States, 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  American 
Samoa,  the  Virgin  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands. 

(b)  The  following  definitions  in 
EDGAR  (45  CFR  Part  100c)  apply  to 
these  regulations: 

Applicant 

Application 

Award 

Budget 

Local  educational  agency  (LEA) 

Nonprofit 

Private 


Project 

State  educational  agency  (SEA) 

(20  U.S.C.  3474(a)) 

(c)  The  following  definitions  in  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  apply  to  these 
regulations: 

Construction 
Elementary  school 
Secondary  school 

(20  U.S.C.  3474(a)) 

Subpart  B— What  Kind  of  Projects  Are 
Assisted  Under  This  Program? 

§  122b.  10  What  are  the  two  types  of  State- 
administered  projects? 

(a)  Subgrant  projects.  Under  a  State- 
administered  project  an  SEA  provides 
subgrants  to  each  eligible  LEA  in  the 
State. 

(1)  Subgrants  shall  primarily  be  used 
to  provide  special  English  language 
instruction  and  bilingual  materials.  This 
may  include  programs  such  as  bilingual 
education,  English  as  a  second  language, 
or  English  for  speakers  of  other 
languages. 

(2)  In  addition,  subgrants  may  be  used 
to  provide — 

(i)  Inservice  training  for  educational 
personnel  who  work  with  eligible 
children; 

(ii)  Counseling  and  guidance  services 
to  eligible  children  including  referral  to 
appropriate  social  service  and  health 
agencies;  and 

(iii)  Testing  to  determine  the 
educational  needs  of  eligible  children. 

(b)  Direct  service  projects.  Through 
cooperative  arrangements,  contracts,  or 
subgrants  an  SEA  arranges  for,  or 
provides,  direct  services  to  LEAs  that  do 
not  receive  subgrants.  These  services 
must  focus  primarily  on  English 
language  instruction  and  may  include 
technical  assistance,  itinerant 
consultants,  teachers,  or  aides,  inservice 
training,  or  coordination  with  local  and 
State  social  service  and  health  programs 
that  also  serve  eligible  children  and 
their  parents. 

(Section  412(a)(1)(B);  412(a)(6)(B);  412(d)(1)  of 
the  Immigration  and  Nationality  Act,  as 
amended) 

§  122b.  11  What  is  a  development  and 
dissemination  project? 

(a)  Development  and  dissemination 
projects — 

(1)  Develop  innovative  methods, 
strategies,  curricula,  instructional 
materials,  instructional  programs, 
personnel  development,  or  other 
techniques  to  meet  the  special 
educational  needs  of  eligible  children  in 
general  or  of  eligible  children  from 
particular  areas  of  the  world; 
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(2)  Examine  the  extent  to  which 
various  projects  effectively  meet  the 
special  educational  needs  of  eligible 
children;  or 

(3)  Disseminate,  through  national  or 
regional  centers,  curriculum  materials  or 
exemplary  practices  that  meet  the 
special  educational  needs  of  eligible 
children. 

(b)  The  Secretary  may,  through  a 
notice  published  in  the  Federal  Register, 
select  specific  activities  for  funding  from 
among  those  listed  in  paragraph  (a)  of 
this  section  to  respond  to  the  changing 
national  needs  for  educating  eligible 
children  in  general  or  for  educating 
eligible  children  from  particular  areas  of 
the  world. 

(Section  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

Subpart  C — How  To  Apply  for  a  Grant 
or  Subgrant 

§  122b. 20  What  are  the  application 
requirements  for  grants  under  both  types 
of  State-administered  projects? 

(a)  Subgrant  project.  An  applicant 
(SEA)  for  a  State-administered  subgrant 
project  shall  submit  an  application 
containing  all  of  the  following; 

(1)  The  information  required  by  the 
Secretary  in  the  application  notice 
published  in  the  Federal  Register. 

(2)  The  information  required  in  the 
application  package. 

(3)  A  brief  description  of  the 
objectives  of  the  project,  including  a 
description  of  the  applicant’s  ability  to 
perform  the  services  specified  in  the 
application. 

(4)  An  assurance  that  subgrant 
awards  to  LEAs  or  a  consortium  of 
LEA’s  who  are  eligible  under  §  122b. 2(b) 
will  be  made  within  60  days  of  the 
receipt  of  the  grant  award. 

(b)  Direct  services  project.  In  addition 
to  the  information  required  in  paragraph 

(a)  of  this  section,  the  application — in  a 
separate  section  of  the  application — 
shall  address  the  criteria  in  §  122b. 31(c), 
providing  a  clear  description  of  the 
services  the  SEA  provides  to  LEAs  that 
enroll  eligible  children  but  do  not 
receive  a  subgrant  under  the  subgrant 
projects  in  paragraph  (a)  of  this  section. 

(c)  Child  count.  The  application  must 
also  report  the  following: 

(1)  The  number  of  eligible  children, 
identified  by  country  of  origin,  enrolled 
in  each  LEA,  on  a  date  specified  by  the 
Secretary  through  a  notice  published  in 
the  Federal  Register,  in  both  public  and 
nonprofit  private  schools  in  the  area 
served  by  the  applicant  who  have  been 
admitted  into  the  United  States — 

(i)  less  than  1  year; 

(ii)  1  to  2  years; 
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(iii)  2  to  3  years; 

(iv)  3  to  4  years;  or 

(v)  more  than  4  years. 

Note. — The  child  count  may  not  include 
estimates  of  the  number  of  eligible  refugee 
children  who  are  not  enrolled  in  any  school 
on  the  child  count  date,  but  are  expected  to 
enroll  in  the  future. 

(2)  For  each  category  in  paragraph 

(c)(1)  of  this  section,  the  number  of 
children  enrolled  at  the  elementary 
school  level  and  the  number  enrolled  at 
the  secondary  school  level. 

(Section  412(a)(4)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  122b. 21  What  are  the  application 
requirements  for  development  and 
dissemination  projects? 

An  applicant  for  a  development  and 
dissemination  project  grant  must 
address  the  following: 

(a)  An  effective  management  plan  that 
ensures  proper  and  efficient  . 
administration  of  the  project. 

(b)  A  clear  description  of — 

(1)  The  objectives  of  the  project;  and 

(2)  The  methods,  techniques,  or 
practices  that  will  be  used  to  meet  the 
stated  objectives. 

(c)  A  clear  description  of  how  the 
applicant  will  use  its  resources  and 
project  personnel  to  achieve  the  stated 
objectives. 

(d)  A  clear  description  of  the  budget 
for  the  project.  This  description  must 
show  that  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project 
and  can  adequately  support  project 
activities. 

(e)  A  description  of  the  applicant’s 
ability  to  meet  the  objectives  of  the 
proposed  project. 

(Section  412(a)(4)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  122b. 22  What  are  the  application 
requirements  for  a  subgrant  under  a  State- 
administered  subgrant  project? 

(a)  An  applicant  for  a  subgrant  (LEA) 
under  a  State-administered  subgrant 
project  shall  submit  an  application 
containing  the  information  required  by 
the  SEA  contained  in  the  SEA’s 
application  for  a  State-administered 
subject  subgrant  project. 

(b)  LEAs  desiring  to  apply  as  a 
consortium  must  notify  the  SEA  of  their 
intent  to  apply  as  a  consortium  at  the 
same  time  that  they  submit  their  child 
count  report  to  the  SEA. 

(20  U.S.C.  3474(a)) 


Subpart  D — How  Is  a  Grant  or 
Subgrant  Made? 

§  122b. 30  How  is  a  grant  for  a  State- 
administered  subgrant  project  made? 

(a)  The  Secretary  reviews  each 
application  to  ensure  that  the  objectives 
are  reasonable  and  that  the  applicant  is 
able  to  provide  the  services  described. 

(b)  The  amount  of  a  grant  for  a  State- 
administered  subgrant  project  depends 
on  three  factors: 

(1)  The  number  of  eligible  children 
enrolled  in  eligible  LEAs  in  the  State 
who  will  be  served  by  the  project. 

(2)  How  recently  the  eligible  children 
entered  the  United  States. 

(3)  The  grade  placement  of  eligible 
children  in  school. 

(c)  The  Secretary  uses  a  formula  to 
award  grants  to  the  SEA  by  weighting 
the  factors  in  paragraph  (b)  (2)  and  (3)  of 
this  section  and  multiplying  by  the 
number  of  children  counted  in  (b)(1). 

(§  122b. 33  describes  the  formula.) 

(Section  412(a)(4)  of  the  Immigration  and 
Nationality  Act,  as  amended) 

§  122b. 31  How  Is  a  grant  for  a  State- 
administered  direct  services  project  made? 

(a)  The  amount  of  a  grant  for  a  State- 
administered  direct  services  project 
depends  on  two  factors: 

(1)  The  number  of  eligible  children 
enrolled  in  LEAs  in  the  State  that  are 
not  assisted  through  State-administered 
subgrants  weighted  according  to  the 
procedure  in  §  122b.30(b). 

(2)  The  quality  of  the  SEA’s  plan  to 
arrange  for,  or  provide,  direct  sendees  to 
LEAs  that  do  not  receive  State- 
administered  subgrants. 

(b)  The  amount  of  the  SEA  grant  for  a 
direct  services  project  is  estimated  by 
the  formula  in  §  122b.33  and  is  increased 
or  decreased  according  to  the  quality  of 
the  SEA’s  application  to  provide  direct 
services. 

(c)  The  Secretary  uses  the  following 
criteria  to  evaluate  the  quality  of  the 
SEA’s  application. 

(3)  Plan  of  operation  and 
coordination.  (30  points) 

The  Secretary  looks  for  information 
that  shows  an  effective  plan  of 
management  that  ensures — 

(1)  Proper  and  efficient  administration 
of  the  project;  and 

(ii)  Effective  and  close  coordination 
by  the  applicant  with  other  Federal, 
State,  and  local  programs  that  serve 
refugee  or  bilingual  children. 

(2)  Budget  and  cost  effectiveness.  (10 
points) 

The  Secretary  looks  for  information 
that  shows  that  the  project  has  an 
adequate  budget  and  is  cost  effective. 

(3)  Evaluation  plan.  (10  points) 
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The  Secretary  looks  for  information 
that  shows  that  the  methods  of 
evaluation  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are' 
objective  and  produce  quantifiable  data. 

(4)  Adequacy  of  resources.  (20  points) 

The  Secretary  looks  for  information 

that  shows  that  the  applicant  plans  to 
devote  adequate  resources  to  the 
project. 

(5)  Problem  addressed.  (30  points) 

The  Secretary  looks  for  information 

that  shows  the  extent  to  which — 

(1)  The  educational  problems  of 
eligible  children  are  met;  and 

(ii)  The  project  addresses  needs  that 
cannot  be,  or  are  not  being,  effectively 
addressed  by  State  or  local  efforts. 

(Section  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  122b.32  How  is  a  subgrant  under  a 
State-administered  subgrant  project  made? 

(a)  After  subtracting  the  funds  used 
for  State-administration,  the  SEA  shall 
subgrant  all  remaining  funds — at  least 
95  percent  of  the  total  grant — to  eligible 
LEAs. 

(b) (1)  The  amount  each  LEA  receives 
is  determined  by  the  Secretary  using  the 
formula  in  §  122b.33  of  this  part. 

(2) (i)  The  Secretary  increase  by  up  to 
100  percent  the  amount  that  an  LEA 
receives  under  the  formula  in  §  122b. 33 
if  more  than  4  percent  of  the  enrollment, 
in  the  public  and  private  nonprofit 
elementary  and  secondary  schools  in 
the  area  served  by  the  LEA,  consists  of 
eligible  children  and  if  the  LEA  or 
consortium  of  LEAs  does  not  qualify 
because  of  a  "concentration”  of  eligible 
children  under  §  122b.2(b)(l)(i)  of  this 
part. 

(ii)  The  Secretary  adjusfs  the  amount 
of  a  grant  using  the  procedures  in 
paragraph  (b)(2)(i)  of  this  section  if 
adjustment  is  necessary  to  ensure  that 
LEAs  with  high  proportions  but  low 
concentrations  of  refuge  children  receive 
enough  funds  to  provide  meaningful 
special  educational  services  to  these 
children. 

(Section  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  122b. 33  What  formula  will  be  used  to 
distribute  funds  under  both  types  of  State- 
administered  projects? 

(a)(1)  The  most  weight  will  be  given  to 
eligible  children  who  have  been 
admitted  into  the  United  States  for  less 
than  one  year  on  the  date  the  child 
count  was  made. 

(2)  Eligible  children  in  paragraph 
(a)(1)  of  this  section  enrolled  in 


elementary  and  secondary  grades  will 
i  be  weighted  equally. 

(b) (1)  Less  weight  will  be  given  for 
eligible  children  who  have  been 
admitted  into  the  United  States  for  more 
than  one  year  on  the  date  the  child 
count  was  made. 

(2)  Eligible  children  in  paragraph 
(b)(1)  of  this  section  enrolled  in 
secondary  schools  will  be  given  more 
weight  than  eligible  children  enrolled  in 
elementary  schools. 

(c) (1)  The  Secretary  uses  the 
weighting  factors  in  paragraph  (d)  of  this 
section. 

(2)  The  Secretary  may  increase  or 
decrease  any  weighting  factor  by  one  or 
two  points  on  an  annual  basis  to 
respond  to  changing  needs  of  eligible 
refugee  children. 

(3)  The  Secretary  announces  the 
weighting  factors  each  year  through 
publication  of  a  Notice  in  the  Federal 
Register. 

(d)  Weighting  factors  for  the  fund 
distribution  formula  are  presented  in  the 
following  table: 


Weighting  factors 

Recency  of  arrival  in  the  United  States  by  school  level 
(in  years)  Elemen-  Second- 

tary  ary 


Less  than  1 _ ........................................  10  10 

1  to  2 . .  7  .  9 

2  to  3 .  4  7 

3  to  4 _ 1  4 

More  than  4 . . 0  1 


(e)  To  determine  the  amount  of  a  ' 
grant — 

(1)  The  applicant’s  child  count  for 
each  recency  of  arrival  category  is 
multiplied  by  the  weighting  factor  for 
that  category; 

(2)  The  products  for  each  category  are 
added;  and 

(3)  The  sum  of  the  products  are 
multiplied  by  the  weighted  per  pupil 
allocation. 

Example:  The  following  table  presents 
a  computation  for  a  hypothetical  LEA 
based  on  the  weighting  factors  in 
paragraph  (d)  of  this  section: 


a  b 


Recency  ot  arrival  in 
the  United  States  (in 
years) 

Number  of 
eligible 
children 

Sample 

weighting 

factor 

Product  of 
col.  a 
times  b 

Enrolled  in  Elementary  Grades 

0  to  1 . 

10 

10 

100 

1  to  2 . 

10 

7 

70 

2  to  3 . 

5 

4 

20 

3  to  4 . 

0 

1 

0 

More  than  4... 

0 

0 

0 

Enrolled  in  Secondary  Grades 

0  to  1 . 

10 

10 

100 

a  b 


Recency  of  arrival  in 
the  United  States  (in 
years) 

Number  of 
eligible 
children 

Sample 

weighting 

factor 

Product  of 
eol  a 
limes  b 

1  to  2 . 

10 

9 

90 

2  to  3 . 

5 

7 

35 

3  to  4 . 

0 

4 

0 

More  than  4 . 

0 

1 

0 

Total . 

50 

415 

(4)  In  the  example  above,  if  the 
weighted  per  pupil  allocation  is  $50,  the 
grant  award  would  be  $20,750.  As  an 
example  of  how  much  would  be  paid  on 
behalf  of  an  individual  student,  if  the 
weighted  per  pupil  allocation  is  $50,  the 
payment  for  a  student  who  has  been  in 
this  country  less  than  a  year  would  be 
$500;  for  a  secondary  grade  student  who 
has  been  in  this  country  between  3  and 
4  years,  the  payment  would  be  $200. 

(Section  412(d)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  122b. 34  What  criteria  does  the  Secretary 
use  to  select  development  and 
dissemination  projects? 

The  Secretary  uses  the  following 
selection  criteria.  The  relative 
importance  of  each  criterion  is  indicated 
next  to  the  heading  of  that  criterion. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program;  and 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(b)  Quality  of  key  personnel.  (7 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (2)  (i)  and  (ii) 
plans  to  commit  to  the  project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
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employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

Note. — The  qualifications  of  project 
personnel  should  relate  to  the  population 
served  by  the  project.  For  example,  when 
reviewing  projects  that  serve  Indochinese 
refugee  children,  the  Secretary  looks  for 
project  personnel  who  have  extensive 
experience  or  expertise  in  the  culture  and 
language  of  Indochinese  populations. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (4  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (Cross-reference — See  45  CFR 
100a.590  Evaluation  by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objectives  and  produce  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (4  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  denote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Problems  addressed.  (20  points) 

(1)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  educational  problems  of  national 
significance  are  addressed  by  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  addresses  needs  that 


cannot  be,  or  are  not  being,  effectively 
addressed  by  State  or  local  efforts. 

(g)  Innovativeness.  (20  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
project  involves  techniques  that  are  new 
nationally  but  that  build  on  current 
knowledge  and  research. 

(h)  Scope.  (10  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
applicant  proposes  a  project  that — 

(1)  Is  national  or  regional  in  scope; 
and 

(2)  Provides  services  or  is  likely  to 
improve  educational  programs  for 
eligible  children  throughout  the  area 
served. 

(20  U.S.C.  3474(a)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  122b. 40  What  are  the  restrictions  on 
costs  a  grant  or  subgrant  may  support? 

(a)  Funds  may  not  be  used  under  this 
Transition  Program  for — 

(1)  Construction,  repair,  remodeling, 
or  alteration  of  facilities  or  sites; 

(2)  Payments  of  stipends  to 
participants  in  inservice  training  or 
other  workshops  including  costs  of 
participant  travel,  meals,  or  lodging 
associated  with  this  training;  or 

(3)  Payments  for  the  provision  of 
health  or  social  services. 

(b) (1)  No  more  than  15  percent  of  a 
grant  or  subgrant  may  be  used  for  costs 
of  inservice  training  and  guidance  and 
counseling  services  described  in 

§  122b.l0(a)(2)(i),  (ii)  and  (b). 

(2)(i)  In  a  given  year,  the  Secretary 
may  increase  or  decrease  the  15  percent 
limit  in  paragraph  (b)(1)  of  this  section, 
if  the  Secretary  determines  that  the  need 
for  these  services  is  proportionately 
greater  or  less  than  the  need  to  provide 
for  special  English  language  instruction. 

(ii)  To  make  this  determination,  the 
Secretary  considers  evaluations  of 
ongoing  projects  under  this  program, 
and  recommendations  from  persons 
experienced  in  refugee  educational 
needs. 

(iii)  The  Secretary  announces  any 
change  in  the  15  percent  limit  through 
publication  of  a  notice  in  the  Federal 
Register. 

(c)  Allowable  costs  are  subject  to  the 
applicable  cost  principles  in  45  CFR  Part 
74. 

(d) (1)  An  SEA  may  use  5  percent  of 
the  total  funds  it  receives  under  the 
State-administered  subgrant  project  for 
proper  and  efficient  administration. 

(2)  The  total  amount  of  funds  used  for 
costs  in  paragraph  (d)(1)  of  this  section 
may  not  exceed  $200,000. 


(3)  The  Secretary  determines  the 
amount  of  funds  an  SEA  uses  for 
administration  of  a  direct  services 
project  on  a  case-by-case  basis. 

(e)  An  SEA  may  not  provide  a 
subgrant  to  any  LEA  or  consortium  of 
LEAs  not  meeting  the  eligibility  criteria 
in  §  122b.2(b)  of  this  part. 

(Section  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  122b. 41  To  what  extent  must  a  grantee 
or  subgrantee  provide  an  opportunity  for 
eligible  private  school  students  to 
participate  in  a  project? 

If  the  grantee  or  subgrantee  is  an  SEA 
or  LEA,  the  grantee  or  subgrantee  shall 
provide  opportunities  for  nonprofit 
private  school  children  to  participate  in 
the  project.  EDGAR  establishes  the  rules 
for  this  participation. 

(Cross-reference — See  45  CFR  100a.650 
Participation  of  students  enrolled  in  private 
schools) 

(20  U.S.C.  3474(a)) 
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